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Delivery
The second requirement for a valid transfer of ownership is delivery. Art. 3:90 BW states that a delivery implies that a transferor must enable the transferee to take possession of the good. The transferor may accomplish this by different modes. First, the transferor may enable the transferee to exercise control over the object, this is stated is art. 3:114 BW. Second, the transferor and the transferee can make a bilateral declaration, according the possessor of a good and after the bilateral declaration he will hold the good for the transferee [buyer] .
29

Capacity
The third requirement for a valid transfer of ownership is the capacity of the transferor to dispose of his property right. He must be entitled to transfer his ownership in the good. If the transferor is not entitled to do so the ownership will not be transferred. An exception to this rule will be dealt with in section 4, the bona fide purchaser.
Transfer of ownership in Germany
The requirements for transfer of ownership of a moveable thing in Germany are stated in § 929 BGB, these are a real agreement and delivery. Germany has an abstract system, this means that the title is not valid, this does not affect the validity of the transfer. So if the title is declared null and void or avoided, the acquirer remains the owner of the good.
Real Agreement
The first requirement for a valid transfer of ownership is a real agreement between the transferor and the transferee. This agreement means that the transferor and the transferee must have consensus that the ownership is transferred from the transferor to the transferee. 30 This real agreement does not have to be agreed on explicitly nor does it require any set formalities. There are however two other requirements for the real agreement. 31 The good which is going to be transferred and which is the object of the contract of sales must be determined. Furthermore, the real agreement must exist at the moment of delivery.
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Delivery
The second requirement for a valid transfer of title is delivery. This requirement can be accomplished by different modes. First, the transferor can provide the transferee with the actual control over the good. 33 The means that the transferor hands the good over to the transferee. Second, the transferor and the transferee can make an agreement instead of 
Transfer of ownership in England
In England the transfer of ownership can be accomplished by three methods: sale, delivery and deed. 39 I will only discuss the transfer by sale and delivery. Art. 17 of the Sale of Goods Act 1979 states that the ownership is transferred from the transferor to the transferee at such time as they intend it to be transferred. If the transferor and the transferee do not agree on such time, art. 18 SAG 1979, which lays down 5 rules, applies. The most important rule is Rule 1. 40 This rule states that the ownership is transferred immediately, independent of the fact whether the delivery and payment are postponed. The other rules are for situations in which the transferor still has to do something with the good. In England a good can be can be done in four ways. 42 The first way involves the situation in which the transferor already exercised the control over the good before acquiring the ownership. This is the same as traditio brevi manu, but I will not use this definition because it is originated from Roman Private Law and England's law was not influenced by Roman Law. The second way involves the situation in which a third party becomes the holder for the transferee. Again, this is basically the same as traditio longa manu, but because of the aforementioned reason, I will not use this definition. The third way involves the situation in which the transferor will become the holder for the transferee, basically the same as traditio consituto possessorio. The last way involves the situation in which the good is located in a public place and the transferor tells the transferee that he can have the good if he finds it.
4 Extinction: Bona Fide Purchaser
The main reason why a retention of title will extinct is because the buyer fulfilled the condition which usually is the payment of the purchase price. This section deals with one other way whereupon a retention of title can extinct. This is the bona fide purchaser. I will look at the rules for this in the four Member States and what the consequence is for a retention of title clause, and therefore for the ownership of the seller.
Bone Fide Purchaser
It is possible that the situation occurs that the buyer already resells the good to a third party, even though the retention of title still exists and the buyer therefore did not yet become the owner. If this third party was not aware of the retention of title and of the fact that the seller did not have the ownership of the good, he can invoke protection if he meets certain requirements. If this third party meets the requirements that are set by the legal system of a specific Member State, we call him a bona fide purchaser. 43 Acquiring ownership in this way is a form of derivate acquisition. This means that no new ownership is created, but that the ownership passes from one person to another. The requirements that have to be met in order to successfully invoke protection in the four Member States will be discussed here below. 
The Netherlands
In chapter 1 we saw that the requirements for the transfer of ownership in the Netherlands are a valid title, a method of delivery and that the seller has to have the capacity to dispose of his ownership. In principal, the ownership will only be transferred if these three requirements are met. In the situation in which the buyer resells the good, whereupon a retention of title clause still exists, he cannot meet the capacity requirement, because he did not yet became the owner. I said that in principle the ownership then will not be transferred because the lack of this requirement can be repaired with paragraph 1 of article 3:86 BW. 44 In order to successfully invoke this article two requirements, stated in this article, have to be met. It must be noted that this article can only repair the lack of capacity, the valid title requirement and the delivery requirement cannot be repaired with this article and therefore must still be fulfilled. 45 First, the third party must have good faith at the moment of acquisition. This means that the third party did not know that the transferor did not have the capacity to dispose of his ownership, but also that he should not have known it in the given circumstances. 46 The latter means that if the transferee has doubts about the capacity of the transferor, he must examine his capacity. BGB, is that the third party must have obtained the possession of the good. German law does not require that the third party obtained the good for value. § 932 BGB covers as well the purchase for value as the gratuitous purchase. 54 If the third party acquired the good on constructive delivery, he will not be able to get protection from § 932 BGB. 55 If the transferor hands over the good to him after a constructive delivery he will be protected, unless he is not in good faith at that time, according to § 933 BGB. 
France
In France the third party that buys a good from someone that not has the ownership of the good can successfully invoke protection by art. 2279 CC, if he meets certain requirements. 57 The first requirement that has to be met is that the third party must have the actual control over the good and he must have the intention to become the owner of the good. The second requirement that has to be met is that the third party must possess the good in good faith, this requirement is stated in art. 1141 CC, which is a species of the general rule of art. 2279 CC. 58 The third party will meet this requirement if he believed without any doubt that the person with whom he concluded the contract was the owner of the good. 59 French law does not require that the good was obtained for [1987] . 63 The judges in this case held that delivery in art. 25
SGA covers actual delivery as well as constructive delivery. 64 So in England the bona fide purchaser is also protected if the possession over the good is delivered to him by traditio consituto possessorio, unless he is not in good faith and did not obtain the good for value of course.
Extinction: Specification and Accessio
The main reason why a retention of title will extinct is because the buyer fulfilled the condition which usually is the payment of the purchase price. This section deals with two other ways whereupon a retention of title can extinct. These are specificatio and accessio. 
Specificatio
Specificatio means that someone uses materials in order to produce a new thing. If the materials are produced and the result is a new thing, the materials lose their legal independence and consequently the ownership in the materials is lost. 65 The new produced thing has legal independence and therefore someone can own the thing. 66 If the person that used the materials was the owner of these materials, no problems will arise, because he will then become the owner of the new produced thing. But if the producer bought the goods from a seller and the seller made a retention of title clause, the producer does not yet own the materials. If this is the situation and the materials did not, or not all [if he also used materials belonging to himself], belong to the producer, a problem arises, because who will then become the owner of the new produced thing? The rules for specificatio in the four Member States will be discussed here below.
The Netherlands
Specificatio is stated in art. 
England
The rules on specificatio in England have to be derived from case law, since there is no legislation on this subject. A case that deals with production is Borden (UK) Ltd v. Scottish Timber Products Ltd [1981] . 87 If materials, from different owners, are used in the production of a new thing, the producer of the new thing becomes the owner of the new thing, unless the costs of the production do not justify this result. Parties cannot agree otherwise.
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The retention of title clause will then not be uphold and the seller will therefore lose his ownership of the good. 
Accessio
Accessio means that two moveable things are attached in such a way that one of the two movable things becomes a component of the other moveable thing, the principle thing.
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The thing that becomes the component of the other thing loses its legal independence 82 'Le droit d'accession, quand il a pour objet deux choses mobilières appartenant à deux maîtres différents, est entièrement subordonné aux principes de l'équité naturelle. Les règles suivantes serviront d'exemple au juge pour se déterminer, dans les cas non prévus, suivant les circonstances particulières.'
83 'Si, cependant, la main-d'oeuvre était tellement importante qu'elle surpassât de beaucoup la valeur de la matière employée, l'industrie serait alors réputée la partie principale, et l'ouvrier aurait le droit de retenir la chose travaillée, en remboursant au propriétaire le prix de la matière, estimée à la date du remboursement.' 
The Netherlands
Accessio is stated in art. 5:14 BW. Paragraph 1 states that the ownership of a moveable thing, which becomes a component of another moveable thing that is considered to be the principal thing, passes to the owner of this principal thing. 91 In order to answer the question whether someone became a component of another thing, we first have to look at art. 3:4 BW.
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Paragraph 1 of this article states that everything that according to the common opinion is considered a part of a thing, is a component of that thing. 93 Paragraph 2 states that if a thing is attached to a principal thing in such a way that detachment cannot take place without damaging one of the things, that thing becomes a component of the principal thing. 94 If the answer to the question whether something became a component of another thing is answered with yes, we have to look art. 5:14 BW again. Paragraph 3 states which thing has to be considered as the principal thing. The principal thing is the thing from which the value significant exceeds the value of the other thing or the thing that according to the common opinion is considered to be the principal thing. 95 Paragraph 3 states that if none of the things, that belong to different owners, can be considered to be the principal thing, the owners become co-owners, each for a share that is proportional to the value of the thing they own. 
'Al hetgeen volgens verkeersopvatting onderdeel van een zaak uitmaakt, is bestanddeel van die zaak.'
94 'Een zaak die met een hoofdzaak zodanig verbonden wordt dat zij daarvan niet kan worden afgescheiden zonder dat beschadiging van betekenis wordt toegebracht aan een der zaken, wordt bestanddeel van de hoofdzaak.'
95 'Als hoofdzaak is aan te merken de zaak waarvan de waarde die van de andere zaak aanmerkelijk overtreft of die volgens verkeersopvatting als zodanig wordt beschouwd.'
96 'Indien geen der zaken als hoofdzaak is aan te merken en zij toebehoren aan verschillende eigenaars, worden deze mede-eigenaars van de nieuwe zaak, ieder voor een aandeel evenredig aan de waarde van de zaak.'
Cases
In this section three different cases will be dealt with. I will answer every case according to the rules that exist in the four Member States. After this I will compare the answers and conclude what the differences and the similarities are.
Case 1: Bona Fide Purchaser
A sells and delivers a piano under a retention of title to B. B resells and delivers the piano to C by real possession, despite the fact that B still has not paid the purchase price and therefore has not become the owner. C is not aware of the contract and the retention of title clause between A en B.
Q1. What happens with the retention of title from A?
Let's say that B did not deliver the piano by real possession but constituto possessorio.
Q2. Does it matter that B delivered the piano constituto possessorio?
The Netherlands
Q1. In the Netherlands the retention of title of A would end if C had good faith at the moment of acquisition and if C had to perform a duty in order to acquire the piano. So, C must have paid a purchase price for the piano. C did not know about the retention of title clause between A and B and can therefore meet the good faith requirement. C also paid a purchase price for the piano and can therefore also meet the second requirement. The retention of title from A will end, therefore he will lose his ownership and C will become the new owner of the piano.
Q2. Yes this matters. C will not be protected against the fact that B did not have the right to dispose the ownership of the good, as long as B possesses the piano for C. If C would really deliver the goods to C -and the other requirements are met -A will lose his ownership and C will become owner.
Germany
Q1. In Germany C will be protected against the fact that B did not have the right to dispose the ownership of the piano if he had good faith at the moment of acquisition. C was not aware of the retention of title clause and C therefore will become the new owner and A will lose his ownership.
Q2. Yes this would matter. C will only be protected if he obtained the real possession of the piano. He will not be protected if the delivery was consituto possessorio.
France
Q1. In France C will get protection if he had good faith at the moment of acquisition. This is the case and therefore C will become the new owner.
Q2. Yes, this would matter. C will not get protection if the piano was delivered to him constituto possessorio.
England
Q1. In England C will be protected if he had good faith at the moment of delivery and if he paid for the piano. In this case C did not know about the retention of title clause between A and B. C also paid a purchase price for the piano and therefore C will become the owner.
Q2. No, this would not matter. In England C will also be protected if B delivered the piano constituto possessorio.
Comparison
As regard to the requirements in order for a third party to be protected against the fact that the reseller did not have the right to dispose the ownership of the good, the following can be said. Every Member State requires that the third party had good faith. The Netherlands and
England have an additional requirement that the third party must have paid a purchase price for the good. As regard the method of delivery only England allows constituto possessorio if the third party want to rely on protection. In the other Member States the third party will not be protected as long as the delivery is constituto possessorio.
So, the question whether A's retention of title clause will end and he therefore will lose his ownership, depends on the fact which law will be applied to the retention of title clause.
In a case in which B would have delivered constituto possessorio this would lead to big differences in the outcome of a case.
Case 2: Specificatio
A sells and delivers materials for the production of clothing under a retention of title to B.
B uses the materials in the production and the result of the production is new clothing. B produces for himself. Q2. Parties cannot agree otherwise.
Germany
Q1. B produces for himself and he uses the materials delivered to him by A under a retention of title. B will become the owner, unless the costs of the production do not justify this. This case says nothing about this possibility and therefore B becomes the owner of the new clothing.
Q2. Yes, parties can agree otherwise. They can agree that the buyer produces for the seller.
The seller then has to be considered the produces and therefore he will become the owner of the new clothing.
France
England
Q2. Parties cannot agree otherwise.
Comparison
It can be said that the seller receives more protection in Germany and France than in the Netherlands and England. In Germany and France the seller and the buyer can agree that the seller has to be considered as the producer and therefore he will become the owner of the new produced thing.
Case 3: Accessio
A sells and delivers a steering wheel for a car under a retention of title to B. B needs a new steering wheel because his old steering wheel broke off and could not anymore be attached to the car. B firmly attaches the new steering wheel from A to his car, which value exceeds the value of the steering wheel.
Q1. What happens with the retention of title from A and who becomes the owner of the steering wheel?
The Netherlands
Q1. The steering wheel is considered to be a component from the car according to the common opinion. Furthermore, the steering wheel cannot be detached without causing damage to the steering wheel and/or the car. Furthermore, the value of the car exceeds the value of the steering wheel. Therefore the car has to be considered as the principal thing. In the Netherlands the owner of the principal thing as well becomes the owner of a new attached component. So the retention of title from A would extinct and B would become the owner of the steering wheel.
Germany
Q1. In Germany if two moveable things are combined, the owner of the principal thing becomes the owner of the other thing. The car has to be considered as the principal thing. Therefore A's retention of title would extinct and B would become the owner of the steering wheel.
France
Q1. In France if two moveable things, with different owners are combined, the outcome of the question who becomes the owner depends on principles of natural equity. However there are a few rules that can help the judge with answering this question. If two moveable things are combined in such a way that they cannot be detached without damaging one of the two things, the owner of the principal thing becomes the owner of the other thing.
The principal thing is the thing which value exceeds the value of the other thing or the thing to which the other has been attached only for the use, ornamentation or completion of the first thing. The car's value exceeds the value of the steering wheel, furthermore the steering wheels is only attached for the use and completion of the car. A car without a steering wheel is useless. Therefore, A's retention of title would extinct and B would become the owner of the steering wheel.
England
Q1. In England if the two moveable things are combined in such a way that they cannot readily be identified and separated, the owner of the principal thing becomes the owner of the other thing. The principal thing is the thing which value exceeds the value of the other thing. The car's value exceeds the value of the steering wheel. Therefore, A's retention of title will extinct and B will become the owner of the steering wheel.
Comparison
The outcome of the case would be the same in the four Member States. In each case the owner of the principal thing becomes the owner of the other thing. In all the four Member
States the principal thing is the thing which value exceeds the value of the other thing.
However, the Netherlands also has the criteria of what is considered to be the principal thing according to the common opinion. And in France they also use the criteria whether a thing only is attached for the use, ornamentation or completion of the other thing. So, in the case in which a motor with a value of 10.000 Euros would be placed in a car with a value of 2000 Euros, differences in the outcome could arise. If a Member States only looks at the value of the things then the motor will be considered as the principal thing. If a Member State also looks at the common opinion or at for which reason two moveable things were combined, then the car will be considered as the principal thing. So, the general rule in each Member States for who becomes the owner does not differ. However,
the rules for what has to be considered as the principal thing differs and this could lead to different outcomes, depending on which moveable things are combined.
Is harmonization needed?
What would harmonization of retention of title mean? Harmonization of retention of title would mean that every seller gets the same degree of protection in the European Union, and that the simple fact that the legal regime from Member State A will be applied, and not the legal regime from Member State B, will not lead to big differences in the outcome.
Furthermore harmonization of retention of title will give parties, and other persons concerned, more certainty about which rules will be applied and what the outcome of a case therefore could be. The three cases have shown that the outcome of a case depends on which law will have to be applied and that there are big differences.
But before answering the question whether harmonization is necessary, I will first show whether there already is some sort of harmonization on this field. There is no 112 'Member States shall provide in conformity with the applicable national provisions designated by private international law that the seller retains title to goods until they are fully paid for if a retention of title clause has been expressly agreed between the buyer and the seller before the delivery of the goods.'
when does a seller know that he found all the rules and did not miss an important rule?
The differences in the rules mean that the protection that is granted to a seller simply depends on which law is applicable. The law that is applicable to a retention of title clause depends on in which country the good is located, this is known as the lex rei sitae. 114 The fact that some Member States grant more protection to a seller could lead to situations in which the person that has the factual control over the good can simply change the applicable law by bringing the good into another Member State. be applied to retention of title, independent of the fact of which law is applicable, this would mean more certainty for everyone. Not only for the seller, that then will know which formalities he has to take into account and that then will know on which ways his retention of title can extinct, but also for the buyer and for third parties. If the same rules would be applied the seller would not have to worry about which law will be applicable.
Legal Systems of the Member States
In this section the legal systems of the four Member States will be discussed. I think that this is important in order to be able to answer the question whether harmonization is itself are harmonized, such as the rules for the formation, then it would still be that simple fact that the legal regime from Member State A will be applied, and not the legal regime from Member State B, will lead to big differences in the outcome. In my thesis I dealt with the bona fide purchaser, specificatio and accessio, if these topics would be harmonized in relationship to retention of title then it would already lead to more harmonization. But as said before, in order to achieve real harmonization more topics have to be harmonized.
The purpose of my research was to figure out whether harmonization of retention of title is needed and if so, if harmonization is feasible. The outcome of the cases used in this thesis in order to answer the harmonization question showed that harmonisation is needed. Under the current law regimes of the Member States of the European Union sellers with a retention of title clause get different degrees of protection. The degree of protection is simply determined by which law is applicable to the retention of title clause.
In my opinion this should not be allowed.
Is harmonization needed?
I know that the results of my research do not give a complete view of retention of title.
I used a very small territorial scope, I only looked at four Member States. A complete view can only be achieved if the rules on retention of title from every Member State are described and compared. Furthermore I used a small material scope, I only looked at a bona fide purchaser, specificatio and accessio. There are many more topics that have to be researched in order to really be able to conclude whether harmonization of title is needed, such as for example the relationship between retention of title and limited property rights.
And unfortunately this is not something that can be done in a bachelor thesis. Despite of the fact that my thesis does not give a complete view, I nevertheless hope that my thesis shows that there are big differences and that harmonization on this field is necessary.
Is harmonization feasible?
For my second main question I wanted to research whether harmonization is feasible. 
